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is said to be, that "in every case the degree of care to be exercised is dependent 
upon the circumstances." Followed in Keegan v. Railroad Co., 54 N. Y. 
Supp. 391 (1898) ; Zimmer v. Railroad Co., 55 N. Y. Supp. 308 (1898), and 
in the present case. But this principle seems to have been accepted in no 
other State. Its soundness is questioned in 3 Thomp., Neg., Sees. 2748, 3481 
(ed. 1902). 

Carriers — Injury to Passenger on Freight Train — Liability. — Crum 
v. Kansas, Ft. S. & M. Ry. Co., 68 S. W. 88 (Mo.).— Plaintiff was injured 
by sudden stop of freight train on which he was a passenger. Held, that he 
was entitled to look for only such security as that mode of conveyance is 
reasonably expected to afford; otherwise the liability of the railroad company 
is the same as though he was a passenger on a passenger train. 

This decision is generally upheld. Crine v. East Term. V. & G. Ry. Co., 
84 Ga. 651 ; Fitchburg R. Co. v. Nichols, 85 Fed. 945 ; III. Cent. R. Co. v. Axley, 
47 111. App. 307. But in R. Co. v. Horst, 93 U. S. 291, the U. S. Supreme 
Court held that as to passengers on freight trains "the highest degree of 
carefulness and diligence is expressly exacted." 

Contracts — Prevention of Performance by Third Person — Damages — 
Profits. — Pender Lumber Co. v. Wilmington Iron Works, 41 S. E. 797 
(N. C). — Plaintiff was prevented from performing a contract by failure of 
a third person to repair plaintiff's machinery according to contract. Held, 
in an action for damages consisting of the loss of profits, that an estimate of 
cost of production of certain articles was properly admitted in evidence. 
Furches, C. J., dissenting. 

Damages for the loss of profits is an extraordinary special damage. If 
the data of estimating the profits be so definite and certain that they can be 
ascertained by reasonable calculation, they can be recovered. Jones v. Call, 
06 N. C. 337; Williams v. Barton, 13 La. 404. But the party at fault must 
have had notice either of the nature of the contract itself, or explanation that 
such damages would ensue from the non-performance. Moreover, the plaintiff 
must not remain inactive but should make reasonable exertions to reduce his 
losses and diminish responsibility of the party in default. Railroad Co. v. 
Ragsdale, 46 Miss. 458. 

Contributory Negligence — Burden of Proof — Automobiles. — Thies v. 
Thomas, 77 N. Y. Supp. 276. — A boy of six, while playing between blocks, was 
run over by an automobile and killed. In an action by administrator, held, 
that the burden of proof, to show absence of contributory negligence, was on 
plaintiff. 

Where the burden of proof lies, to establish contributory negligence, is a 
much disputed question. This ruling, though following the later New York 
decisions, Whalen v. Citizens' Gas Co., 151 N. Y. 70, is not followed uni- 
formly in the earlier New York cases. Jackson v. Hudson R. R. Co., 22 N. Y. 
65 ; Lorickio v. Brooklyn Heights R. Co., 60 N. Y. Supp. 247. The opposite rule 
is followed in the Federal Courts, Chicago G. W. Ry. Co. v. Price, 97 Fed. R. 
423; in England, Beach, Cont. Neg., Sec. 156; and in the majority of the 
States. Allen v. Township of Warwick, 9 Pa. Sup. Ct. 507; Pullman Palace 
Car Co. v. Adams, 24 So. 912 (Ala.) ; Gulf C. and S. F. Ry. Co. v. Shieder, 
30 S. W. 902 (Tex.) . This last case reviews the whole course of decisions 



